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PRELIMINARY STATEMENT

This appeal presents a case of buyer’s remorse on the part of Appellant
Elysium. After lengthy litigation spanning two jurisdictions, and while the parties’
summary judgment and Daubert motions were pending, Elysium and ChromaDex
struck a bargain to resolve these disputes. In an agreement negotiated between
Elysium’s General Counsel and ChromaDex’s Senior Vice President of Business
Affairs and legal counsel, the parties agreed to give up their respective rights in at-
issue litigation; Elysium agreed to pay ChromaDex $2.5 million; and, if Elysium
failed to pay timely, ChromaDex would be entitled to interest and attorneys’ fees
associated with collections. In an email, Elysium’s General Counsel listed each
material term and concluded: “we have an agreement.”

Just a few hours later, before the parties had the chance to notify the district
court of their negotiated resolution, the court issued orders on pending motions.
Sensing a potential advantage, Elysium tried to renege, first claiming that the
concluded agreement was on “hold,” and later concocting a documentation
requirement that was never discussed or made part of the agreement. With the
benefit of hindsight, perhaps Elysium is unhappy with the bargain it struck. But
litigants routinely assess similar risks when engaging in alternative dispute

resolution. The law does not permit settling parties to wait and see what happens in
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litigation before deciding whether they like the deal; a settlement agreement is not
an option contract.

Now, Elysium demands that this Court both vacate the district court’s order
confirming the parties’ settlement, and an earlier grant of summary judgment in
ChromaDex’s favor on Elysium’s claims that an FDA Citizen Petition was
somehow wrongful. Elysium’s argument fails on multiple grounds. First, there
was no error in the district court construing the contours of the settlement
agreement applying the well-established Winston factors. Elysium’s email
confirming the parties’ settlement was clear and unambiguous, and nothing in
Elysium’s writing conditioned enforceability on additional formalities. Second, by
settling all claims in the litigation, Elysium gave up the right to adjudicate any
error in the earlier grant of summary judgment.

But if this Court does not affirm the judgment, it should reach ChromaDex’s
conditional cross-appeal and reverse the district court’s summary judgment and
Daubert orders. With respect to at-issue Elysium advertising, the record is replete
with evidence of falsity and injury. The district court disagreed, but that evaluation
1s one for a jury. The district court also misapplied this Court’s precedent in
excluding ChromaDex’s survey, damages, and science experts. On Elysium’s false
advertising claim against ChromaDex’s advertising, the record demonstrates that

Elysium did not even try to demonstrate materiality or injury.
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COUNTER-STATEMENT OF JURISDICTION

A.  Elysium’s Appeal

The at-issue settlement agreement, which Elysium challenges, covers “all
claims and counterclaims raised in the New York action.” Thus, contrary to
Elysium’s argument, if this Court affirms the district court’s settlement order, there
is nothing for Elysium to appeal.

B. ChromaDex’s Conditional Cross-Appeal

The district court entered judgment based on its conclusion that the parties
had already settled all claims and counterclaims in the action. ChromaDex filed a
conditional cross-appeal to challenge the district court’s summary judgment and
Daubert orders.

If this Court affirms the settlement order, it need not reach ChromaDex’s
cross-appeal. However, if this Court reverses the Settlement Order, the cross-
appeal would be ripe for review. See Smith ex rel. Smith v. Half Hollow Hills
Cent. School Dist., 298 F.3d 168, 170-72 (2d Cir. 2002) (dismissal of remaining
claim and entry of final judgment “cured any jurisdictional infirmity” as to
appellate jurisdiction over district court’s prior order dismissing some claims, even

without proper Rule 54(b) certification).
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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

ChromaDex does not agree with the issues presented in Elysium’s opening
brief. The proper issues in this appeal are:

1. Did the district court clearly err in finding that there was a binding

settlement agreement between the parties?

2. Can Elysium raise arguments relating to enforcement of the at-issue

settlement agreement for the first time on appeal, or are those arguments waived?

3. Does this Court have appellate jurisdiction to consider Elysium’s

arguments relating to the Citizen Petition Claims?

4. Only if the answer to Issue 3 is “yes,” did the district court properly

apply the “objectively baseless” standard under the “sham exception” to the Noerr-

Pennington doctrine when it dismissed the Citizen Petition Claims?

STATEMENT OF THE ISSUES ON CONDITIONAL CROSS-APPEAL

1. Did the district court err in granting summary judgment for Elysium

on ChromaDex’s false advertising claim where the record abounds with evidence
that establishes, and at the very least creates triable issues of fact as to, the falsity

of Elysium’s advertising claims and the injury to ChromaDex caused thereby?

2. Did the district court commit legal error by allowing Elysium’s false

advertising claim to survive in part despite Elysium’s admission that it has no
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evidence of materiality and no evidence of injury caused by ChromaDex’s alleged
false advertising?

3. Whether the district court abused its discretion in excluding expert
reports and testimony offered by ChromaDex.

STATEMENT OF THE CASE

A.  The History Between the Parties

Elysium sells a product called Basis, which is an anti-aging dietary
supplement that consists of two primary active ingredients: pterostilbene (“PT”)
and synthetic nicotinamide riboside (“NR”). A-1258.! Elysium was originally
ChromaDex’s customer, and pursuant to this relationship, ChromaDex supplied
NR (licensed from ChromaDex as NIAGEN®) and PT (licensed as pTeroPure®)
to Elysium. Id. The business relationship between the parties ended in 2016, after
Elysium, among other things, breached its supply agreement with ChromaDex and
stole trade secrets (after compromising two high-level ChromaDex employees who
eventually accepted employment at Elysium). ChromaDex thereafter began selling
TruNiagen, its own direct-to-consumer anti-aging product, consisting of NR as its

only active ingredient. A-1259.

! The following citation forms are used in this brief. Materials contained in the
Appellant’s appendix are cited “A-__.” Materials contained in Appellee’s
supplemental appendix are cited “SA-_.” Appellant’s opening brief is cited as
G(Br-7’
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ChromaDex and Elysium are parties to several different lawsuits pending in
different federal courts. Contrary to Elysium’s characterization of the facts in its
opening brief, the instant action (the “New York Action”) was actually
commenced by Elysium (on September 27, 2017) when it sued ChromaDex for
false advertising, trade libel, deceptive business practices and tortious interference
with business relations for allegedly making a sham citizen petition to the United
States Food & Drug Administration (“FDA”). A-1250. On October 25, 2017,
ChromaDex also sued Elysium for false advertising also in the New York Action.
Dkt. 171 at 2. The two cases were consolidated on November 3, 2017. Dkt. 27.
On February 7, 2019, the district court in the New York Action granted
ChromaDex’s motion for summary judgment as to Elysium’s citizen petition
pursuant to the Noerr-Pennington doctrine. A-1270. Another action pending in
the Central District of California (the “California Action”) was commenced by
ChromaDex in December 2016, in which ChromaDex brought claims for breach of
contract, breach of fiduciary duty, and misappropriation of trade secrets and
Elysium alleged counterclaims for alleged violation of a most-favored-nations
clause, fraudulent inducement, patent misuse, and unjust enrichment. A-1400. In
September 2021, after trial, a verdict was rendered in the California Action where
the jury found for ChromaDex on certain of its claims and for Elysium on other

claims, resulting in a total net award to ChromaDex of $1,100,658 with
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prejudgment interest and attorney’s fees yet to be decided, plus the possibility of
additional post-trial motions and appeals. A-1400-01. Elysium retained a patent
misuse counterclaim, which was bifurcated for a separate bench trial and stayed
pending the outcome of the litigation in Delaware. A-1401. Finally, in 2018,
ChromaDex sued Elysium for patent infringement in the District of Delaware (the
“Delaware Action”). A-1401. Elysium filed a motion for summary judgment in
the Delaware Action, that was granted on September 21, 2021. Id. That order is
currently on appeal.

B. Facts Relevant to the At-Issue Settlement Order

1. The February 2022 Settlement Discussions
After lengthy discovery in this case, the parties each filed motions for summary
judgment and Daubert motions. A-1401. On January 10, 2022, the district court
heard oral argument on these motions. /d.

In January 2022, leading up to the oral argument and afterwards, the parties
conducted settlement discussions to settle both this action (i.e., the New York
Action) and the California Action. /d. The parties generally agreed on a
settlement amount of $2.5 million from Elysium to ChromaDex to settle both cases
but did not reach agreement on the timing of the payments. /d. ChromaDex
sought payment of the $2.5 million in a single lump sum; Elysium sought to split

the payment into two equal installments. /d.
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On February 2, 2022, after oral argument on the parties’ motions for
summary judgment and Daubert motions, William Carter, Senior Vice President of
Business Affairs and legal counsel at ChromaDex, called Thomas Wilhelm,
General Counsel for Elysium, to convey a settlement offer on behalf of
ChromaDex (the “February 2 Call”). Id. The settlement offer (the “Offer”)
consisted of the following terms (the “Material Terms”): (1) the payment by
Elysium of $2.5 million in two separate installments to resolve the entire New
York Action and all outstanding issues in the California Action including the issue
of prejudgment interest; (2) the filing of a stipulated judgment in the amount of
$2.5 million in the California Action, with $1.25 million to be paid by Elysium in
February 2022 and the second payment to be made one year from the first
payment; (3) Elysium’s agreement that interest would accrue on the second
payment from the date of the settlement agreement but would be waived if
payment was timely made and that ChromaDex would be entitled to seek
attorney’s fees incurred in collecting the second payment should Elysium fail to
make it on time; (4) the parties’ agreement not to seek attorney’s fees or costs
arising from the California Action and not to file any post-trial motions or appeals
related to the claims and counterclaims tried to the jury in the California Action;
and (5) the mutual dismissal with prejudice of all claims and counterclaims in the

New York Action, with each side bearing its own attorney’s fees and costs. A-
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1401-02. Mr. Carter told Mr. Wilhelm that if Elysium agreed to the Material
Terms the parties would have a deal and Mr. Wilhelm indicated that he understood
the Offer and would discuss it with Elysium and get back to Mr. Carter as soon as
possible. A-1402.

On Thursday, February 3, 2022, at 12:02 p.m., Mr. Wilhelm sent an email to
Mr. Carter responding to the Offer (the “Acceptance Email”). A-1402-03. In the
Acceptance Email, Mr. Wilhelm memorialized the Material Terms and stated: “I
understand that now that we have an agreement you will get started on
documentation.” Id. There were no contingencies regarding pending motions. /d.

A little over two hours later, the district court issued orders on the pending
motions. A-1403-04. Elysium then wrote asking that ChromaDex “hold off on
drafting the documentation.” A-1404. ChromaDex immediately wrote back
stating: “I haven’t seen the ruling either but the settlement structure and amount
isn’t impacted.” Id. A week later, on February 10, 2022, Elysium reneged and
claimed that it was open to “discussing new terms.” A-1404-05.

2. Prior Settlement Discussions

In 2021, before trial in the California Action, the parties discussed a
complex, global resolution that would have resolved all claims between the parties,
including the Delaware Action. A-1405. That deal would have required —among

other things—execution of several agreements memorializing a comprehensive,
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multi-faceted, ongoing business arrangement: a supply agreement between the
parties and third-party W.R. Grace (“Grace”) (with pricing and royalty terms to be
negotiated); research and development and other intellectual property coordination;
ChromaDex’s assistance in helping Elysium resolve separate patent litigation with
Grace; global resolution of @/l litigation between the parties; and jointly authored
public statements. A-1405-06. A term sheet was circulated in September of 2021,
which stated “[a]ny agreement with respect to the matters set out in this term sheet
would become binding on the parties only when and if the parties enter into one or
more definitive agreements regarding such subject matter” and contained a
proposal that the parties would reach two definitive agreements. A-1406-07.
Ultimately, these discussions were unsuccessful. A-1407.
C. Facts Relevant to the Citizen Petition Order

Beginning in approximately August 2017, Elysium began manufacturing
Basis using NR and PT from an unknown supplier. A-1259. ChromaDex
thereafter conducted in-house testing of Basis, which revealed that the NR and PT
Elysium was now using from the unknown supplier contained toluene, an
industrial solvent that potentially poses “serious health concerns” when ingested.
Id. Thereafter, ChromaDex filed a citizen petition (the “Citizen Petition”) with the
FDA, asking the agency, among other things, to “take all appropriate remedial

action, including [ordering] that Elysium cease distribution of its Basis product and
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take other appropriate enforcement action, including seizure of violating products
and an injunction against the manufacturers and distributors . . ..” Id.

In response, Elysium initiated the New York Action on September 27, 2017,
by filing a complaint alleging that the Citizen Petition was false, misleading, and
filed for the sole purpose of harming Elysium. /d.

On October 26, 2017, ChromaDex moved to dismiss Elysium’s Complaint
under FRCP 12(b)(6). Id. ChromaDex argued that the Citizen Petition qualifies
for protection under the Noerr-Pennington doctrine, which safeguards the First
Amendment right to petition the government for a redress of grievances by
immunizing citizens from liability attending to that right. A-1260-61. Elysium
countered that ChromaDex’s activity fell under Noerr-Pennington’s narrow “sham
exception.” A-1261.

On January 16, 2018, ChromaDex submitted a supplemental citizen petition
(“Supplemental Petition™) to the FDA. Id. On January 25, 2018, Elysium
submitted a comment to the Supplemental Petition, informing the FDA that it
removed toluene from its new version of Basis. /d. Elysium explained that
“Although [it] believes that the ICH Guidelines establish the safety of toluene at
the minimal level previously found in Basis, Elysium elected to eliminate the
presence of toluene from Basis as part of its continuing efforts to ensure superior

product quality.” Id.
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On September 27, 2018, the district court denied in part ChromaDex’s
motion to dismiss and converted the remainder of the motion — the argument that
ChromaDex was immune from liability under the Noerr-Pennington doctrine — to a
motion for summary judgment. A-1261-62.

On February 7, 2019, the district court granted ChromaDex’s motion for
summary judgment. A-1270.

D.  Facts Relevant to the MSJ/Daubert Order

On February 2, 2022, the district court issued its Opinion and Order on the
parties’ motions for summary judgment and its Opinion and Order on the Daubert
motions. A-1403. The district court’s summary judgment opinion dismissed in full
ChromaDex’s complaint and allowed Elysium’s counterclaim to survive in part.
A-1404. In its Daubert opinion, the Court granted Elysium’s motion to exclude
portions of the opinions of ChromaDex expert Bruce Isaacson, and excluded the
testimony of ChromaDex experts Lance Gunderson and Kurt Hong in their
entirety. Id.

SUMMARY OF ARGUMENT

First, the district court did not clearly err in finding there was a binding
settlement agreement between the parties. The District Court correctly found that
on the February 2 Call with Elysium, ChromaDex conveyed the Offer containing

all Material Terms, and Elysium accepted the Offer in the Acceptance Email the
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next day. Moreover, the district court correctly found, after reviewing the history
and context of the parties’ settlement negotiations, that there were no express
reservations by any parties regarding the at-issue settlement. Finally, the district
court correctly found that the at-issue settlement agreement did not need to be in
writing, but in any event constituted a writing given the Material Terms were set
forth in the Acceptance Email. In reaching its conclusion, the district court
correctly found that Elysium’s evidence did not refute ChromaDex’s evidence that
a binding settlement had been reached.

Second, Elysium has waived arguments it now sets forth for the first time,
including its contention that the district court should have held an evidentiary
hearing, and its new contentions as to the enforceability of the at-issue settlement
agreement.

Third, there is no “inherent authority” test relevant to the at-issue order as
posited by Elysium. Rather, Winston and its progeny set forth the standard by
which a district court enforces a settlement agreement, and that standard does not
change just because the at-issue settlement involves more than one case from
different jurisdictions.

Fourth, this Court does not have appellate jurisdiction to consider Elysium’s
arguments relating to the Citizen Petition Claims because those claims are clearly

subsumed by the at-issue settlement agreement that the district court enforced.
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Fifth, the district court applied the correct standard in determining that
ChromaDex’s Citizen Petition was not objectively baseless because, among other
things, it prompted Elysium to remove toluene from its product, which any
objective filer of this petition would have viewed as a favorable outcome.

Sixth, the district court erred in granting summary judgment for Elysium on
ChromaDex’s false advertising claim where the record abounds with evidence that
establishes, and at the very least creates triable issues of fact as to, the falsity of
Elysium’s advertising claims and the injury to ChromaDex caused thereby.

Seventh, the district court committed legal error by allowing Elysium’s false
advertising claim to survive in part despite Elysium’s admission that it has no
evidence of materiality and no evidence of injury caused by ChromaDex’s alleged
false advertising.

Eighth, the district court abused its discretion in excluding expert reports and
testimony offered by ChromaDex.

STANDARDS OF REVIEW

A.  The Settlement Order

ChromaDex agrees with Elysium that on appellate review of an order
enforcing a settlement agreement, the Court reviews a district court’s findings of
law under a de novo standard, and its factual conclusions under a clearly erroneous

standard of review. However, ChromaDex disagrees with Elysium’s application of
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the de novo standard of review. Specifically, Elysium couches several of its
arguments/issues as a misapplication of law by the district court, when in reality
Elysium takes issue with the district court’s findings of fact. See Ciaramella v.
Reader’s Dig. Ass’n, Inc., 131 F.3d 320, 322 (2d Cir. 1997). Thus, all of
Elysium’s arguments regarding the at-issue settlement order should be governed by
the clearly erroneous standard of review.

Moreover, ChromaDex disagrees with Elysium that there is a separate
“inherent powers” test subject to de novo review when determining whether a
district court had authority to enforce a settlement agreement. Rather, as discussed
supra, the standard of review regarding a district court’s authority to enforce a
settlement agreement is articulated in Ciaramella—it is a de novo review regarding
the district court’s findings of law and a clearly erroneous standard regarding its
factual determinations. Here, as articulated above, Elysium only takes issue with
factual determinations the district court made and thus the clearly erroneous
standard is applicable.

B. The Citizen Petition Order

The standard of review applicable to whether a lawsuit is “objectively
baseless” for purposes of the sham litigation inquiry under the Noerr-Pennington
doctrine is clearly erroneous when reviewing the district court’s findings of fact

and de novo when reviewing the district court’s conclusions of law or mixed
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questions of fact and law. See Hirschfeld v. Spanakos, 104 F.3d 16, 19 (2d Cir.
1997).

C. The Conditional Cross-Appeal

“On appeal from a grant of summary judgment [this Court] review([s] the
record de novo to determine whether genuine issues of material fact exist requiring
atrial.” Morales v. Quintel Entmt, Inc., 249 F.3d 115, 121 (2d Cir. 2001).
Summary judgment will be affirmed only if “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” FRCP
56(a). A dispute of material fact is genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The exclusion of expert testimony is reviewed for abuse of discretion. See
Gen. Elec. Co. v. Joiner, 522 U.S. 136, 138-39 (1997).

APPEAL ARGUMENT

I. The Court Correctly Granted ChromaDex’s Motion to Enforce the
Parties’ Settlement Agreement

A.  The district court did not clearly err in finding that there was
mutual assent between the parties.

In determining mutual assent, courts look “to determine whether there is a
sufficiently definite offer such that its unequivocal acceptance will give rise to an

enforceable contract.” Express Indus. & Terminal Corp. v. N.Y.S. Dep’t of Transp.,
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93 N.Y.2d 584, 590 (1999). The court’s analysis in Forcelli v. Gelco Corp., 109
A.D.3d 244 (2d Dep’t 2013) is illustrative. There, one party had sent an email
confirmation of an oral agreement that set forth the material terms, contained an
expression of mutual assent, did not condition the settlement on any further
occurrence, and contained the author’s name typed at the bottom. The court found
the parties had formed a valid contract. /d. at 251. No post-acceptance
communication is needed for a contract.

Elysium argues in its opening brief that the district court disregarded
contrary evidence in the record that supported Elysium’s position that there was no
settlement agreement between the parties, and that the district court was clearly
erroneous in finding that “Mr. Carter declares, without contradiction, that he stated
on the February 2 Call that if Elysium agreed to the terms he laid out then the
parties would have a deal and that neither he nor Mr. Wilhelm stated that the
settlement agreement (should Elysium accept the offer) would be contingent on a
signed document.” Br. 31. Elysium is incorrect.

In his declaration, Mr. Carter states that he told Mr. Wilhelm during the
February 2 Call that if Elysium agreed to all the material terms, the parties “would
have a deal.” Appendix for Appellant (“A”) 1293. Elysium and Mr. Wilhelm did
not dispute the contents of this call. In the Acceptance Email, Mr. Wilhelm

reiterates all the material terms, and that Elysium would accept even though it was
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a “tough sell.” A-1301. Mr. Wilhelm concludes the Acceptance Email with: “I
understand that now that we have an agreement you will get started on
documentation” and types his name in the signature block. /d. (emphasis added).
Now, grasping at straws, Elysium attempts to manufacture a contradiction between
the accounts of Mr. Carter and Mr. Wilhelm.

First, Elysium argues that while Mr. Carter “claimed that he conveyed each
and every single term constituting the settlement offer,” Mr. Wilhelm contrastingly
stated that Mr. Carter “only discussed additional ‘guarantees’ or conditions with
respect to Elysium’s second installment payment.” Br. 31-32 (emphasis added).
Elysium’s argument is disingenuous and is an attempt at obfuscation. Whether or
not each of the Material Terms were “discussed,” Mr. Carter certainly “conveyed”
the Material Terms, and Mr. Wilhelm never denied this in his declaration. See A-
1303-05. Indeed, Mr. Wilhelm clearly understood the Material Terms that
constituted the Offer because he re-stated them verbatim in the Acceptance Email.
A-1301. There is no contradiction. The focus of the February 2 Call was to
discuss the additional guarantees because the other terms had already been
discussed in depth. The additional guarantees were the remaining hold-up. A-
1291. So, for Elysium to latch onto the term “discussion” is a smokescreen—the
distinction here is immaterial, particularly in light of the fact that the Material

Terms were subsequently memorialized in the Acceptance Email.
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Second, Elysium contorts itself further by arguing that the Material Terms
(excluding the guarantees) contained in the Acceptance Email were “additional
terms” that “may not be considered more than an unaccepted counteroffer in the
first place.” Br. 32. This is not a serious argument. As an initial matter, as
discussed supra, Mr. Carter declared he conveyed the Material Terms to Mr.
Wilhelm during the February 2 Call, and Mr. Wilhelm never disputed this—and
indeed reiterated the Material Terms in the Acceptance Email. A-1292-93, -1301.
Moreover, if the Acceptance Email was really an unaccepted counteroffer, as
Elysium contends, then why did Mr. Wilhelm state therein that Elysium would
accept the Offer even though it was a “tough sell” and conclude the email by
stating “I understand that now that we have an agreement you will get started on
documentation™? See A-1301. If Mr. Wilhelm was presenting a counteroffer,
should not he have waited for ChromaDex to accept before declaring that the
parties “have an agreement”? For this reason, Elysium’s argument is easily
refuted. Notably, Mr. Wilhelm does not state anywhere in his declaration that he
intended the Acceptance Email to be a counteroffer, nor does he state anywhere in
his declaration that he did not mean it when he stated that the parties now had an
agreement. See A-1303-05. Mr. Wilhelm has offered no alternative meaning to
this statement, which can be only construed one way—that the parties now had an

agreement.
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Third, Elysium attempts to get around the fact that Mr. Wilhelm did not
dispute that Mr. Carter informed him on the February 2 Call that “if his clients
agreed to the Material Terms, then the parties would have a deal” by pointing to
two statements by Mr. Wilhelm that Elysium argues contradict Mr. Carter’s
statement. Specifically, in order to manufacture a contradiction, Elysium homes in
on Mr. Wilhelm’s assertions in his declaration that “Mr. Carter never expressed to
me that ChromaDex was withdrawing its repeated reservation that it required a
formal, written agreement to be bound,” and “Mr. Carter also did not state that
ChromaDex’s Board of Directors had provided a final approval of settlement”.
Elysium’s efforts are once again unavailing. Br. 32. ChromaDex agrees that on
the February 2 Call Mr. Carter did not state that (1) a formal writing was required;
or (2) Board approval was required, because they were not conditions of the Offer,
as made clear in Mr. Carter’s declarations. Indeed, Mr. Carter confirmed in his
Supplemental Declaration that when he made the Offer, he had full authority to do
so. A-1397-98. So, when Mr. Carter told Mr. Wilhelm that the parties would have
a deal if the Offer was accepted—which Mr. Wilhelm does not dispute—it
obviously follows that Board approval was not required, nor was a formal writing

required.’

2 Interestingly, Elysium’s argument that Board approval and a signed writing were
both required is based on its contention that these were required by ChromaDex,
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B. The district court did not clearly err in finding that there was no
express reservation.

Elysium’s assertion that the parties repeatedly expressed that settlement was
contingent on a formal writing is based on three inapposite communications: (1) an
August 2021 email from Mr. Carter summarizing high-level settlement discussion
points for the first time; (2) a September 2021 draft term sheet emailed to Elysium;
and (3) an email from Mr. Carter during this time period to schedule a call to
discuss the term sheet. Br. 38; A-1307-11, -1313-16, -1318-19, 1333-40. Elysium,
however, conflates prior, unsuccessful settlement communications with the
exchange on February 2-3, 2022, which was an entirely different—and
substantially narrower—deal to end certain litigation.

As an initial matter, Elysium attempts to couch its issue with the district
court’s finding regarding the lack of an express reservation as a misinterpretation
and misapplication of the Winston factors, but really the issue is factual not legal.
Thus, the clearly erroneous standard of review should be applied. Here, contrary
to Elysium’s assertions, the district court evaluated the entire context and history of
the parties’ various negotiations and came to the correct conclusion after reviewing
the evidence that there was no express reservation applicable to the at-issue

settlement. The district court did not clearly err in its determination.

not Elysium. But Mr. Carter submitted two declarations confirming that these
were not requirements and he had full authority to make the Offer when he did so.
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First, Elysium cites months-old, failed settlement communications, but omits
the context of those discussions. Before trial in the California Action, the parties
discussed a complex, global resolution that would have resolved all claims
between the parties, including Delaware patent litigation (and any other intellectual
property claim). A-1395-96. That deal would have required—among other
things—execution of several agreements memorializing a comprehensive, multi-
faceted, ongoing business arrangement: a supply agreement between the parties
and third-party W.R. Grace (“Grace”) (with pricing and royalty terms to be
negotiated); R&D and other intellectual property coordination; ChromaDex’s
assistance in helping Elysium resolve separate patent litigation with Grace; a
global resolution of all litigation between the parties; and jointly-authored public
statements. /d. Obviously, establishing a complex ongoing business relationship
and resolving a third-party’s claims would require further discussions and separate
written agreements. However, those discussions were ultimately unsuccessful, and
the parties went to trial in California. A-1397

In contrast, starting in December 2021, the parties initiated new settlement
discussions that contemplated a far narrower and simpler resolution: only mutual
dismissal of this action and claims tried to the jury in California, and a payment by
Elysium to ChromaDex. Id. Notably, these discussions did not include any

ongoing business relationship, resolution of the parties’ Delaware patent litigation,
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or any commitment with respect to the Grace-Elysium litigation. /d. Based on the
foregoing facts, the district court correctly found, inter alia, that “[t]he offer
reflected in the February 2 Call and accepted by the February 3 Email was
fundamentally different and far simpler [than the 2021 settlement negotiations].”
A-1411. The district court also correctly found that the at-issue settlement “did not
contemplate any continuing relationship between the parties, and there would have
been no need for extensive documentation between the parties.” Id. Finally, the
district court correctly found that the Offer “did not contain any express or implicit
reservations” and “[a]ll that was necessary was to prepare the documentation to
effect what had already been agreed.” Id.

The authorities on which Elysium relies offer it no support. In Ciaramella,
the court found that the parties did not intend to bind themselves until the
settlement had been signed because several paragraphs in the yet-to-be-signed
settlement agreement itself “contemplated the moment of signing as the point when
the settlement would become binding.” 131 F.3d at 324-25. Similarly, in Davidson
Pipe Co. v. Laventhol & Horwath, 1986 WL 2201, at *4 (S.D.N.Y. Feb. 11, 1986),
the court found that the language in a settlement agreement that emphasized the
execution date evinced an intent not to create a binding settlement until formal
execution. See also R.G. Group, Inc. v. Horn & Hardart Co., 751, F.2d 69, 75 (2d

Cir. 1984) (draft included integration and stated rights established “when duly
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executed”). In contrast, the Acceptance Email includes no such caveat. Mr.
Wilhelm confirms the February 2 Call, details all material settlement terms, states
the parties “have an agreement,” and asks ChromaDex to prepare the
“documentation.”® A-1301. As the district court found, “[n]either the contents of
the February 2 Call nor those of the February 3 Email are conditional in any
respect; neither reflect an intent not to be bound absent a written agreement signed
by both sides.” A-1409.

Elysium also relies for the first time on additional authorities that are equally
inapposite. For example, in Stockalert, Inc. v. The Nasdaq Stock Mkt, Inc., 95-cv-
9335, 1998 WL 556036 (S.D.N.Y. 1998), the court dealt with a situation where
“[the] purported statement [that the parties had a deal] came after two months of
negotiating language and provisions, exchanges of written drafts that contained
merger and no modification clauses as well as execution pages for the parties'
signatures, and memos indicating that legal review of drafts was necessary prior to
the execution of an agreement.” Id. at *11; see also Reprosystem, B.V. v. SCM
Corp., 727 F.2d 257, 262 (2d Cir. 1984) (finding a signed writing was required

where, among other things, drafts of the at-issue agreement that were exchanged

3 The Acceptance Email distinguishes between an “agreement” (which Mr,
Wilhelm states the parties now have) and “documentation” to perform the
agreement—the stipulated judgment and dismissals that need to be filed with
courts. Elysium had never informed ChromaDex that settlement was contingent on
yet another writing.
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contained numerous requirements that there be a signed formal writing). Here,
again, there were no written drafts of the at-issue settlement exchanged with
execution pages or merger/no-modification clauses and no memos either — indeed,
there were no written drafts exchanged at all. To the extent Elysium wants to try
and conflate the 2021 negotiations with the 2022 negotiations, the district court
correctly found that they were distinct and dealt with fundamentally different
settlement terms, as discussed supra.

Additionally, Elysium relies on ABC Trading Co., Ltd. v. Westinghouse
Elec. Supply Co., 382 F. Supp. 600 (E.D.N.Y. 1974) where the court found no
intent to be bound absent an executed settlement agreement because defendant’s
counsel sent eight letters to plaintiff’s counsel apprising him that the proposed
settlement depended on a substantial contribution from a non-party supplier, as
well as letter that expressly stated that his client’s settlement offer was contingent
on a formal written agreement. Id. at 602. Here, again, there were no such
expressions in the negotiations relevant to and leading up to the at-issue settlement
agreement. Moreover, in contrast to the 2021 negotiations, which involved non-
party Grace, there were no non-party issues involved in the at-issue settlement
agreement reached in 2022.

Second, Elysium’s reference to ChromaDex’s requirement of Board

approval is a red herring. See Br. 38. On the February 2 Call, Mr. Carter informed
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Mr. Wilhelm that if Elysium accepted the offer, the parties would have a deal
(which Elysium and Mr. Wilhelm do not dispute). A-1293. Mr. Carter—on behalf
of ChromaDex—identified no further precondition or suggested in any way that he
lacked settlement authority. A-1293. Mr. Wilhelm has never stated that it was his
understanding that the February settlement required further approval from
ChromaDex. See A-1303-05; A-1297-1302. Nor did his February 3 email include
any such understanding. A-1346-47. To the extent relevant, Mr. Carter had full
settlement authority prior to the call. A-1397-98.

Third, Elysium relies on an email its outside counsel sent on January 5,
2022, to suggest that the parties contemplated a formal signed writing. A-1333.
However, in that email, Elysium merely stated that if ChromaDex agreed to
Elysium’s proposed terms, the parties “can attempt to notify the New York court
that they have reached an agreement in principle and request a continuance of the
January 10 hearing date (or possibly a conditional dismissal of the case).” /d.
Nowhere in this email did Elysium’s counsel require (or even mention) a formal
signed agreement to effectuate settlement. See id. Given the upcoming summary
judgment hearing in this action, it would have been routine for the parties to notify
the court of a settlement and request additional time to file a dismissal. Indeed,
none of the emails leading up to the at-issue settlement—ifrom either Elysium or

ChromaDex—even mentions such a condition, nor was it mentioned in the
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Acceptance Email. Regardless, courts routinely enforce “in principle” settlement
agreements. See RES Exhibit Servs., LLC v. Genesis Vision, Inc., 155 A.D.3d 1515,
1518 (4th Dep’t 2017) (non-material terms left for future negotiations does not
render agreement ineffective); Bed Bath & Beyond Inc. v. IBEX Constr., LLC, 52
A.D.3d 413, 414 (1st Dep’t 2008) (“[U]se of the language ‘subject to’ in the LOI,
and reference to the execution of a construction agreement as a ‘qualification,” do
not amount to an express reservation of the right not to be bound . . . .””); Conopco,
Inc. v. Wathne, 190 A.D.2d 587, 588 (1st Dep’t 1993) (“The Letter Agreement
contains all of the essential terms of the contract, and the fact that the parties
intended to negotiate a ‘fuller agreement’ does not negate its legal effect.”); Vari-
O-Matic Mach. Corp. v. N.Y. Sewing Mach. Attachment Corp., 629 F. Supp. 257,
259 (S.D.N.Y. 1986) (enforcing agreement “reached in principle”); Hostcentric
Techs., Inc. v. Republic Thunderbolt, LLC, 2005 WL 1377853, at *5 (S.D.N.Y.
June 9, 2005) (“[TThe mere fact that the parties contemplate memorializing their
agreement in a formal document does not prevent their informal agreement from
taking effect prior to that event.”); see V’'Soske v. Barwick, 404 F.2d 495, 499 (2d
Cir. 1968) (“To overcome the reasonable inference we draw from the language of
the correspondence that the parties did indeed intend thereby to create a binding
contract, appellees must do more than merely point to the circumstance that a

formal document was contemplated.”); Westwide Winery, Inc. v. SMT Acquisitions,
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LLC, 511 F. Supp. 3d 256, 261-62 (E.D.N.Y. 2021) (email stating that the parties
“will have to paper this and of course confirm the details with our clients” did “not
‘expressly’ reserve the right not to be bound”); Brannon, 2015 WL 13746664, at
*5 (“intention to memorialize the agreement in writing does not vitiate the binding
power of the e-mail exchange”).

C. The district court did not clearly err in finding that all the
material terms had been agreed upon.

Elysium argues that the district court “improperly altered” the third Winston
factor into a “material terms standard” that was rejected by the Second Circuit in
Winston. Br. 40. Elysium misapprehends the law. In Winston, it is true that the
court stated that outstanding terms that may be characterized as “minor or
technical” may negate a binding contract, but the court was focused on what was
important to the parties (i.e., material). Winston v. Mediafare Entm’t Corp., 777
F.2d 78, 82 (2d Cir. 1985). Specifically, the Winston court focused on the fact that
counsel for the parties had “continually redraft[ed] the specific terms of [the]
proposed agreement” and that the evidence indicated that these terms were
“important enough to the parties to have delayed final execution and
consummation of the agreement.” /d. at 82-83. Indeed, the court emphasized that
what matters is what is material to the parties so as to not “deprive the parties of
their right to enter into only the exact contract they desired.” Id. at 83. Similarly,

in R.G. Group, which Elysium cites for the same proposition, the court found that
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the plaintiff’s chief operating officer “admitted in a deposition that the territory
issue was an important one.” R.G. Group, 751 F.2d at 76. Moreover, in
Ciaramella, a case Elysium cites in the same section of its brief for a different
proposition, the Second Circuit focused on whether the parties “had agreed on all
material terms.” Ciaramella, 131 F.3d at 326 (emphasis added). Therefore,
contrary to Elysium’s characterization of the law, the courts look to whether the
parties agreed to all the material terms (i.e., what was important to the parties
themselves) in order to determine whether a binding agreement was entered into.
With respect to the district court’s finding that all material terms had been
agreed upon, Elysium first argues that the settlement “[could not] be consummated
without the documentation of the stipulated judgment in the California Litigation.”
Br. 39-40. Elysium misses the mark. As the district court found, the
“documentation” (i.e., the Stipulated Judgment and notice of dismissal) were
“necessary only to effectuate [the settlement agreement] but “[were] not necessary
to have a settlement.” A-1417. Settlement agreements are routinely entered into
without the form of the effectuating documentation attached. It ultimately comes
down to what is material to the parties. Elysium points to Ciaramella, supra, 131
F.3d at 325, but that case only reinforces why Elysium’s argument is flawed. In
that case, one of the drafts of the at-issue settlement agreement contained a copy of

a letter of reference that was required by the agreement, and the parties went back-
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and-forth on the wording of that letter. In Ciaramella, the exact wording of the
letter was important to the parties in that case. Here, there were no such drafts
exchanged or any indication whatsoever that settlement required agreement on the
exact wording of the stipulated judgment or the notice of dismissal. All that
mattered with respect to the documentation was that the New York Action would
be dismissed in its entirety with prejudice, and the parties would request a
stipulated judgment in the California Action in the amount of $2.5 million to
ChromaDex on all issues tried to the jury in the California Action. A-1301.
Elysium next argues that there were outstanding key terms that the parties
still needed to agree on, including the dates of the payments, the applicable interest
rate, confidentiality, enforcement provisions and choice of venue and law
provisions. Br. 40. Not true. As an initial matter, the Acceptance Email did not
mention any of these terms. See A-1301. To the contrary, Mr. Wilhelm went out
of his way to explain that Elysium would not accept any further conditions. /d. Nor
does Mr. Wilhelm declare that Elysium contemplated these additional terms. See
A-1303-05. Moreover, in Mr. Wilhelm’s subsequent correspondence attempting to
renege on the Acceptance Email, he did not list any of these terms as a basis for

why a settlement agreement had not been reached.* A-1297-1302. Mr. Wilhelm

4 Indeed, in Mr. Wilhelm’s subsequent correspondence to Mr. Carter attempting to
renege on the agreement after the orders were published, he also did not reference
Mr. Morris still having to assent as a reason for why there was no agreement, nor
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should be bound to his contemporaneous emails as opposed to ex post facto
arguments as to why there was no agreement devised by his lawyers.

As for the terms Elysium now raises, not every agreement is confidential.
Moreover, the stipulated judgment and the dismissal would, as a matter of law, be
public non-confidential documents, so confidentiality would not have made any
sense anyways. As for venue, the settlement agreement contemplates a stipulated
judgment; the FRCP governs enforcement of a federal judgment. See FRCP 69,
see also Wright & Miller, 12 Fed. Prac. & Proc. Civ. § 3013 (3d ed.) Issuance of
Execution or Other Process (‘“Execution normally issues from the [judgment-
rendering] court”); see also Scheinmann v. Dykstra, No. 16 Civ. 5446, 2017 WL
1422972, at *3 (S.D.N.Y. Apr. 21, 2017) (“[A] judgment would effectuate all the
agreed-upon terms . . . .”). Moreover, not every settlement agreement has to have a
choice-of-law provision. See Scheinmann, 2017 WL 1422972, at *3 (“That a
mutual release is, as Smith argued, a ‘standard item’ in many—but not all—
settlements does not make it material or render the agreement ambiguous where
the intent to include such a term was not expressed.”). As for the payment dates,

Elysium never raised this argument below and it is thus waived. Regardless, the

did he state that he understood his Acceptance Email to be a counteroffer, or that
he understood that ChromaDex still required Board approval. Notably, Elysium
never indicated, throughout its settlement discussions with ChromaDex, that Mr.
Morris would need to separately approve any resolution. A-1398.
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difference between February 1 or February 28 is hardly material and certainly was
not material to the parties, otherwise it would have been set forth in the Offer
and/or Mr. Wilhelm’s February 3 email. Finally, Elysium spins its wheels
regarding the amount of interest—again, if the amount of interest was material, the
Offer would have set forth that amount and/or Mr. Wilhelm’s would have
responded that further negotiations were required regarding the precise amount of
interest. That the Offer and Acceptance Email were silent on this (as well as the
other boiler plate terms that Elysium now raises) illustrates that they were not
material to the parties.

Finally, Elysium argues that because Mr. Wilhelm stated Elysium would not
accept additional guarantees or conditions and that he was not trying to “gain
leverage going forward” that somehow means there was no agreement. Br. 42.
However, as the district court found, these statements only reinforce that a
settlement agreement was reached. A-1414 (“[Elysium’s] argument [that many
terms remained to be discussed] is belied by the language of the parties. In
accepting the offer, Elysium made clear that it would not accept any ‘conditions
beyond the two” ChromaDex had described in its offer . . . .”). Moreover, Elysium
makes no effort to square its assertion with the fact that Mr. Wilhelm stated that he
understood that the parties now “have an agreement.” A-1301. Further, even

assuming arguendo, that Elysium is correct that Mr. Wilhelm, contrary to his own
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words declaring an agreement had been reached, believed he could renege on his
agreement, his subjective misunderstanding of the legal effect of his acceptance of
the Offer is irrelevant. Hostcentric, 2005 WL 1377853, at *6 (“In determining the
parties’ intent, a court must look, not to their after-the-fact professed subjective
intent, but their objective intent as manifested by their expressed words and deeds
at the time.”); see Brannon, 2015 WL 13746664, at *5 (parties “should be held to
their promises and courts should not be ‘pedantic or meticulous’ in interpreting
contract expressions”). And even if it was relevant, which it is not, Mr. Wilhelm
should have in his sworn declaration explained his subjective mindset when he
chose to write these words or the words that the parties “have an agreement,” but
he did not.

D.  The district court did not clearly err in finding that the fourth
Winston factor weighed in favor of ChromaDex.

Elysium attempts to argue that the district court erred as a matter of law in
finding that the at-issue agreement was not the type of contract that is usually
committed to writing because the settlement amount was $2.5 million. However,
as the district court articulated, the case law is clear that “there is no rigid cutoff
that settlements that exceed a million dollars must always be in the form of a
document executed by both sides.” A-1417. Indeed, in determining this factor,

courts must look to the specific circumstances of each case. Grgurev v. Licul,

2016 WL 6652741, at *7 (S.D.N.Y. Oct. 21, 2022). The district court engaged in a
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comprehensive analysis of the specific elements of the at-issue settlement
agreement and correctly found that the fourth Winston factor favored ChromaDex.
A-1416-17.

Here, the parties agreed to a settlement amount of $2.5 million to be made in
two equal installments (with interest accruing on the second $1.25 million payment
unless payment is made on time), to file a request for partial judgment in the
California Action, and to dismiss this action in its entirety with prejudice. Far
from carrying into perpetuity, the agreement will last only until payment of the
settlement amount. Moreover, as found by the district court, “[t]he magnitude of
the settlement here was relatively small given the nature of the two commercial
litigations it would resolve.” A-1417. In sum, the agreement is not complex.
Compare Hostcentric, 2005 WL 1377853 at *9 (finding the fourth factor to weigh
in favor of enforcement where emails memorialized all the terms and “the
agreement would last only the short time necessary for payment and removal of
property, not for a lengthy time into the future) with Adjustrite Sys., Inc. v. GAB
Bus. Servs., Inc., 145 F.3d 543, 551 (2d Cir. 1998) (finding the fourth factor to
weigh against enforcement “[i]n view of the size of the transaction, the nature of
the assets being purchased [intellectual property rights], and the length of the

contemplated employment contracts [five-year periods]”).
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Moreover, Elysium’s argument is moot because, as found by the district
court, once Elysium agreed to the Material Terms in writing, “[t]he parties ‘were
not dealing with an oral agreement’ but rather one that had been accepted and
confirmed in writing by Elysium.” See, e.g., Scheinmann, 2017 WL 1422972, at
*5 (“In this case, moreover, there was a writing—Smith’s counter-offer email that
Bierman accepted by email. Those emails memorialized the agreement’s only
terms, and settled this lawsuit.”); Hostcentric, 2005 WL 1377853 at *9-10
(“Moreover, in this case there was a writing-Republic’s email (and Hostcentric’s
email accepting Republic’s proposal without change). Those emails memorialized
all the terms [of the agreement].””). Thus, as in Hostcentric, “‘even if one were to
find that this type of agreement should be in writing, it was—the parties were not
dealing with an oral agreement but one written in an email . . . .” Hostcentric,
2005 WL 1377853 at *10. Notably, Elysium does not provide any argument or
case authority on this point in its opening brief and thus should be deemed to have
abandoned any challenge to this finding by the district court. See Int’l Tech. Mktg.,
Inc. Verint Sys., Ltd., 850 Fed. Appx. 38, 40 n.1 (holding that an argument that is

not raised and developed in appellant’s brief is deemed abandoned).
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E. The district court had authority to enforce the at-issue settlement
agreement.

Elysium argues, without citing to any authority, that the district court was
not permitted to enforce a settlement agreement that resolved two cases in different
jurisdictions. Br. 28. Elysium is incorrect.

“A district court has the power to enforce summarily, on motion, a
settlement agreement reached in a case that was pending before it.” Velazquez v.
Yoh Serv., LLC, 2017 WL 4404470, at *2 (S.D.N.Y. Sept 25, 2017). Here, the
district court was presiding over a case where both ChromaDex and Elysium were
parties. The notion that the district court could not enforce a settlement agreement
as to Elysium just because the settlement resolved two different cases is
completely unsupported. Indeed, as the district court noted, if Elysium’s position
were to be adopted, “it would mean that any settlement that resolves disputes
spanning multiple jurisdictions and that lacks a forum selection clause is
categorically unenforceable.” A-1415.

Elysium attempts to create a side-show by referencing Mark Morris, an
Elysium executive who is a party to the California Action but not the New York
Action. But this is a red herring. Elysium presents no argument for why the
district court could not enforce the settlement agreement as to Elysium — which is
precisely what the Court did. Elysium does not and cannot dispute that the district

court had jurisdiction over Elysium and had the authority to enforce the settlement
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agreement as to Elysium based on the evidence in the record. Any discussion or
argument regarding the effect of the at-issue settlement order on Mr. Morris, based
on a res judicata theory or any other theory, is not relevant to the analysis here
regarding whether the district court clearly erred when it enforced the settlement
agreement as to Elysium.

Finally, Elysium misstates the effect of the district court’s ruling. Elysium
claims that if the Court were to enforce the contract, it would contradict the jury
verdict and the amount that Judge Carney ordered when denying ChromaDex
prejudgment interest. Br. 29. Not so. The at-issue settlement resolved relevant
claims in California and New York, including appellate and post-judgment rights.
Notably, the $2.5 million amount appears nowhere in the jury verdict. A-1321-31.
Parties resolve claims for a negotiated amount to avoid further litigation.
Moreover, the at-issue settlement was reached before Judge Carney ruled on the
prejudgment interest issue. A-1412. The fact that the issue was ruled on at all was
due to no fault of ChromaDex, as the district court found when it addressed the
partial performance factor (which Elysium has abandoned on appeal). A-1412-
1413.

F.  Elysium has waived arguments it now raises but did not raise
below.

Elysium improperly raises a number of arguments for the first time in the

instant appeal. See Jacobson v. Fireman'’s Fund Ins. Co., 111 F.3d 261, 266 (2d
37



Case 22-1153, Document 92, 11/22/2022, 3424838, Page48 of 268

Cir. 1997) (We have “repeatedly held that if an argument has not been raised
before the district court, we will not consider it,” but “[t]his general rule may be
disregarded . . . where the issue is purely legal and there is no need for additional
fact-finding”); Readco, Inc. v. Marine Midland Bank, 81 F.3d 295, 302 (2d Cir.
1996). Because these newly raised arguments are not “purely legal,” they should
be deemed waived and not considered.

First, Elysium argues, without citing any authority, that the district court
should have held an evidentiary hearing. Br. 29. But Elysium never requested an
evidentiary hearing below. Thus, this argument should not be considered.

Second, Elysium argues there are contradictions between Mr. Carter’s
declaration and Mr. Wilhelm’s declaration, and that the two cannot be reconciled,
but it never made this purely factual argument below. Br. 31-32. It is thus also
waived.

Third, Elysium argues for the first time that the Acceptance Email was really
a counteroffer. Br. 32. Elysium did not raise this argument to the district court,
and 1t 1s thus waived.

G. Public policy considerations favor ChromaDex.

Elysium argues that “important policy considerations mandate against a
forcible settlement.” Br. 45. As an initial matter, “public policy” is not a Winston

factor and is not relevant to the instant appeal. Regardless, such considerations
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strongly favor ChromaDex’s position. Courts in this Circuit adhere to a strong
public policy in favor of enforcing out-of-court settlements. Indeed, “voluntary
out-of-court settlements are highly favored and will be upheld whenever possible.”
Allen v. Colgate Palmolive Co., No. 79 Civ. 1076, 1986 WL 8218, at *1 (S.D.N.Y.
Feb. 20, 1986). Settlements alleviate overburdened court calendars, save judicial
resources, and spare parties from the time and expense of further litigation. See id.
Elysium’s conduct here exemplifies the importance of enforcing settlement
agreements.
II.  The Citizen Petition Claims Are Not Ripe for Appeal

Elysium argues that if this Court affirms the Settlement Order, Elysium’s
appeal of the Citizen Petition would be ripe for adjudication. Br. 47. Elysium’s
argument is baseless. The at-issue settlement agreement dismissed “a// claims and
counterclaims raised in the New York action . ...” A-1301 (emphasis added).
Thus, any and all claims ever raised in the New York Action (including the Citizen
Petition Claims) were clearly covered by the parties’ settlement agreement.
Moreover, the district court read the settlement agreement as dismissing the entire
New York Action. A-1403, 1415. There was never any carve out of the Citizen
Petition Claims argued by Elysium anywhere in its briefs nor was any carve out
ever found by the district court. Indeed, when the parties wrote to the district court

regarding the form of the dismissal of the New York Action, Elysium did not state
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that the Citizen Petition Claims should be excluded from the scope of the dismissal
with prejudice. See A-1419-25. It s true that in its order, the district court
dismissed “all remaining claims and counterclaims” with prejudice, but that is
because the Citizen Petition Claims had already been dismissed. See Appellant’s
Special Appendix 1. Elysium’s argument that somehow the Citizen Petition
Claims were excluded is not a serious argument and defies the plain terms of the
at-issue settlement agreement.

III. The District Court Properly Dismissed Elysium’s Citizen Petition
Claims

Elysium falsely argues that the district court created a “new test” applying
the Noerr-Pennington doctrine. The district court simply interpreted and applied
controlling case authority and applied it to its findings of fact to determine that the
“sham exception” did not apply. A-1254.

The “sham exception” to the Noerr-Pennington doctrine is a two-part test:
First, the action must be “objectively baseless in the sense that no reasonable
litigant® could realistically expect success on the merits[,]” which, in turn, is

defined as being “reasonably calculated to elicit a favorable outcome.” Prof’l Real

3 Elysium attempts to argue that the district court should have analyzed whether “a
reasonable nutraceuticals ingredient manufacturer realistically could have expected
the FDA to grant the relief sought . . . in the Citizen Petition.” Br. 49. But the
standard is a “reasonable litigant.” The end result is the same but Elysium
misstates the standard.
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Estate Investors, Inc. v. Columbia Pictures Indus., Inc. (“PRE”), 508 U.S. 49, 60
(1993). Second, “[o]nly if challenged litigation is objectively meritless may a
court examine the litigant's subjective motivation.” Id. at 61. “The sham
exception should be construed narrowly so as to avoid intrusion upon, or a chilling
of, one’s right to petition under the First Amendment.” Id. at 56. Moreover, “[t]he
burden of proving the exception rests with the party attempting to invoke it.” Id. at
60.

Regarding the first part of the test, “[a] winning lawsuit is by definition a
reasonable effort at petitioning for redress and therefore not a sham.” Id. at 60 n.5.
The district court cited to numerous authorities that stand for the proposition that a
“favorable outcome” is not limited to government action, and even a private
settlement between the parties would constitute a “favorable outcome.” A-1267
(citing numerous cases, including /n re. Fresh Del Monte Pineapple, No. 04-Md.-
1628 (RMB)(MHD), 2007 WL 64189, at *19 (S.D.N.Y. Jan. 4, 2007)). Moreover,
a favorable outcome does not require a court judgment or a settlement if something
of value is attained. In re Terazosin Hydrochloride Antitrust Litig., 335 F. Supp.
2d 1336, 1357 n.13 (S.D. Fla. 2004) (holding that it “cannot agree with Plaintiffs
that a plaintiff who has filed suit and receives the relief sought (e.g., Monetary

compensation, a change in conduct, etc.) could only have been deemed to have
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‘won’ under PRE if it continued to litigate the case and received a favorable
judgment from the court”).

Here, the district court correctly found that “[p]rompting Elysium to remove
toluene from Basis is, by definition, a favorable outcome” and that the at-issue
Citizen Petition “expressly stated that [ChromaDex] hoped to cause the removal of
Basis from the market so long as it ‘contain[ed] a deleterious substance that
render[ed] it injurious to health.” A-1265. Moreover, the district court found that
Elysium conceded that it chose to remove toluene from its product because it posed
potential harm to consumers. Id. The district court ultimately concluded “[e]ither
way, whether [ChromaDex] achieved the very outcome that motivated it to file the
Citizen Petition,” ChromaDex under PRE and its progeny “obtained an outcome
that any objective filer of this particular petition would have to view as ‘favorable’
R 7

Elysium argues that a “winning lawsuit” is not always dispositive and cites
to T.F.T.F. Capital Corp. v. Marcus Dairy, Inc., 312 F.3d 90, 94 (2002) for the
proposition that a default judgment does not ipso facto constitute a favorable result
for purposes of the “sham” exception. But Elysium conveniently leaves out that in
T.F.T.F. there was a claim by the plaintiff that the default judgment was obtained

through deceit (and by implication was not a valid judgment). Id. So, Elysium’s
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attempt here to create uncertainty in the standards utilized by the district court falls
flat.

Elysium also argues that the FDA itself did not grant any relief and there
was no settlement of the Citizen Petition Claims at that time between the parties, so
there was no favorable result. However, as discussed supra, action by the
regulatory agency itself or a settlement between the parties is not required in order
to achieve a favorable result. Moreover, Elysium misstates the facts in In re
Terazosin by claiming that the favorable results were part of a “settlement”—not
so0, there were numerous voluntary dismissals filed after Abbott received the
information or results it was seeking. Terazosin, 335 F. Supp. 2d at 1357.

Elysium next argues that “alteration of Elysium’s manufacturing process to
remove any traces of toluene was not the relief sought under the Citizen Petition.”
Br. 51 (emphasis in original). However, Elysium provides no evidence or analysis
for this conclusion. Notably, Elysium completely disregards the district court’s
finding that the at-issue Citizen Petition expressly stated that ChromaDex “hoped
to cause the removal of Basis from the market so long as it ‘contain[ed] a
deleterious substance that render[ed] it injurious to health.” A-1265. Moreover,
the subjective intent of ChromaDex is not relevant to the first prong of the
“objectively baseless” test—rather, this prong is based on what an objectively

reasonable litigant would hope to achieve (not what ChromaDex actually hoped to
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achieve). See PRE, 508 U.S. at 57 (“We left unresolved the question presented by
this case—whether litigation may be sham merely because a subjective expectation
of success does not motivate the litigant. We now answer this question in the
negative and hold that an objectively reasonable effort to litigate cannot be sham
regardless of subjective intent.””). In any event, the district court found that
Elysium had presented no evidence that ChromaDex had an improper subjective
intent. A-1270 (“Since Elysium has not identified a genuine of [sic] issue of
material fact to suggest that [ChromaDex] acted solely to damage Elysium and
without a genuine interest in the removal of toluene from Basis, the sham
exception is inapplicable.”). Elysium has not challenged this finding by the district
court in its opening brief.

Finally, Elysium attempts to make a public policy argument that the district

2 13

court’s “new rule” incentives abusive litigation practices. Br. 51. Again, the
district court did not create a new rule — it accurately applied existing jurisprudence
as discussed supra. This existing jurisprudence attempts to seek a balance between
First Amendment protection and deterrence of “sham” litigation. A purely
subjective analysis as Elysium proposes would be nearly impossible to apply in

any consistent matter and would chill free speech and petitioning activity.

Moreover, Elysium’s claimed concern with abusive litigation tactics is not relevant
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here as the district court found there was no evidence of any improper subjective

intent by ChromaDex. A-1270.

CONDITIONAL CROSS-APPEAL ARGUMENT

If this Court affirms the district court’s grant of ChromaDex’s motion to
enforce the parties’ settlement agreement, it need not address ChromaDex’s
conditional cross-appeal. See, e.g., Tr. for Certificate Holders of Merrill Lynch
Mortg. Investors v. Love Funding Corp., 496 F.3d 171, 173-74 (2d Cir. 2007) (per
curiam). However, if the Court reverses the district court’s Settlement Order, it
should also reverse the district court’s decisions granting Elysium’s motion for
summary judgment, allowing Elysium’s claims to survive in part, and excluding
certain expert testimony and reports.

IV. The District Court Erred in Granting Elysium’s Motion for Summary
Judgment and Dismissing ChromaDex’s False Advertising Claim

A.  Genuine disputes of material fact as to the falsity of Elysium’s
advertising claims require submitting ChromaDex’s claim to a

jury
The Court incorrectly granted in part Elysium’s summary judgment motion
as to the falsity element of the Lanham Act with respect to the following at-issue

advertising statements.
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1. Statements relating to the safety of Basis

ChromaDex presented abundant record evidence that Elysium falsely
represented that the Dellinger Study confirmed the safety of Basis. As the district
court correctly stated, Elysium’s claim is what is often referred to as a “test prove
claim” or “establishment claim.” SA-3757. When challenging a tests prove claim,
a plaintiff is not required to prove the falsity of the underlying proposition (here,
that Basis is safe) by affirmative evidence; rather, a plaintiff’s burden is only to
show that the cited test or study did not establish the proposition for which it was
cited (here, that that the Dellinger Study established that Basis is safe). As
articulated by the Second Circuit, the Plaintiff must show that the underlying
studies upon which the representations are based are “not sufficiently reliable to
permit one to conclude with reasonable certainty that they established the claim
made.” McNeil-P.C.C, Inc. v. Bristol-Myers Squibb Co., 938 F.2d 1544, 1549 (2d
Cir. 1991) (internal quotation omitted). Plaintiff can carry this burden either by
successfully attacking the validity of the underlying study directly or by showing
that the study results are undermined or unsupported by other scientific studies.
1d.; see Castrol, Inc. v. Quaker State Corp., 977 F.2d 57, 62-63 (2d Cir. 1992)
(distinguishing claim not based on testing, which must be proven false by
affirmative evidence, from claim explicitly or implicitly based on tests or studies

which may be proven false by showing that the tests did not establish the
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proposition for which they were cited). Moreover, if the plaintiff can show that the
tests, even if reliable, do not establish the proposition asserted by the defendant,
the plaintiff has met its burden of demonstrating literal falsity. Quaker State, 977
F.2d at 63 (“The . . . ‘sufficiently reliable’ standard of course assumes that the tests
in question, if reliable, would prove the proposition for which they are cited. If the
plaintiff can show that the tests, even if reliable, do not establish the proposition
asserted by the defendant, the plaintiff has obviously met its burden. In such a
case, tests which may or may not be ‘sufficiently reliable,” are simply irrelevant.”).

As an initial matter, the district court erroneously placed on ChromaDex the
burden of proving that Basis is not safe. As noted above, ChromaDex’s burden is
much narrower; it need only show that the Dellinger Study did not confirm that
Basis is safe (and at the summary judgment stage, ChromaDex need only create a
triable issue of fact).

The Dellinger Study results were published in an article that itself
contradicts the claim that the study confirmed the safety of Basis. SA-3004-13.
The study results revealed a “statistically significant” increase in LDL cholesterol
levels when subjects were administered Basis and the study authors (including
Elysium’s founders and top scientists) conceded that “further studies are needed”
to examine the impact oof Basis on LDL, “with increased number of subjects.”

SA-3009. As the study itself demonstrates that it does not confirm the safety of
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Basis, ChromaDex has “obviously met its burden” on that ground alone. See
Quaker State, 977 F.2d at 63.

Furthermore, ChromaDex has presented abundant additional evidence
sufficient to create a triable issue of fact as to the reliability of the Dellinger
Study’s safety conclusion. The district court stated that ChromaDex:

identifies no evidence regarding . . . the existence and feasibility of

superior procedures, the objectivity and skill of the persons conducting

the tests, the accuracy of the reports, or the results of other pertinent

tests that would call into question the reliability of the Dellinger Study’s

conclusions.

SA-35. To the contrary, there is substantial evidence concerning those very
categories. With respect to superior procedures, the Dellinger Study itself provides
an example, namely a study that has an increased number of subjects. SA-3009.
With respect to evidence calling into question the reliability of the Dellinger
Study’s conclusion that the study confirms the safety of Basis, ChromaDex
identified, inter alia, a study of PT published in 2014 (the “Riche Study”) that
showed rises in LDL levels consistent with those seen in the Dellinger Study. SA-
333-42.

The record also includes a letter published in a scientific journal, entitled
“Pterostilbene raises low density lipoprotein cholesterol in people,” which states

that the Riche Study data are “wholly consistent with the [Dellinger S]tudy’s

finding of what is clearly a clinically meaningful increase in LDL-C.” Dkt. 287-9.
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In addition, ChromaDex identified a series of internal emails and meeting minutes
showing Elysium executives and scientific advisory board members expressing
their concern about the results of the Dellinger Study in light of the LDL data. See
SA-7294-7345. These emails include, inter alia, an email from Dr. Sudhof, a
Stanford medical doctor, expressing his concern to the board and ChromaDex
executives that the LDL cholesterol increase seen in the Dellinger Study was “not
trivial” and was of such magnitude that in the absence of further study, Elysium
should remove the PT from Basis for safety purposes. See SA-7294. In another
email, Elysium scientist Ryan Dellinger states that Basis consumers “need to be
aware” of the potential for changes to their LDL levels if they increase their dose.
See SA-7296-97. Also included are a series of emails showing Elysium’s frantic
efforts to minimize the LDL results through post-study manipulation of the data,
but being unable to avoid the conclusion that the data shows a statistically
significant increase in study participants’ LDL levels. See SA-7296-7304. Finally,
the emails show that Elysium internally concluded that further study of the impact
of Basis on LDL was needed, going so far as to design such studies, but then
abandoning them. SA-7295, -7309-7337, -7341.

Finally, the record includes consumer communications to Elysium
expressing their concern regarding the risk of Basis increasing their LDL levels, as

well as consumers who have notified Elysium that they have seen an actual
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increase in their LDL levels after they began taking Basis. See SA-7213-92.
Elysium tells these consumers there is no need to be worried, despite its concern

behind-the-scenes. /d.

2. Statements relating to Basis being clinically proven to raise
NAD+ levels based on the Dellinger Study, and being the
only such supplement
In its operative complaint, ChromaDex alleges that “Elysium claims to be
.. . the only supplement clinically proven effective.” SA-3 q 12; see SA-14 4
63(a); SA-31 99 120-121. ChromaDex attached an example of one iteration of this
advertising claim to its complaint, Dkt 139-4, and obtained others during
discovery, one of which it submitted as an exhibit to the summary judgment
briefing, SA-3616. However, the district court inappropriately refused to consider
ChromaDex’s claim as pled and supported in summary judgment. See SA-3770
n.9. Instead, the district court limited its analysis to only the exact advertisement
attached as an example to the complaint. /d. Because that iteration included
additional language that the Court determined transformed the advertisement into
being true, the district court granted summary judgment as to that advertising in

favor of Elysium. SA-3770-73. The district court erred in excluding

ChromaDex’s false advertising claim based on Elysium’s “only supplement
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clinically proven effective” advertising, which was specifically pled and pursued
by ChromaDex throughout the litigation.
3. Statements regarding FDA regulation of Basis

ChromaDex has alleged that Elysium makes advertising claims conveying to
consumers that Elysium made a New Dietary Ingredient (“NDI”) to the FDA that
it, in fact, never made. Elysium attached a screenshot of Elysium’s website to its
complaint as an example of such advertising. ECF No. 139-11 (Ex. K). Under the
heading “Our R&D Process,” the website states:

Our process for all products begins with a comprehensive evaluation of

all available scientific literature and culminates in a product becoming

available for purchase. In between, there are many important steps.

The steps below help us discover and commercialize new products.

They don’t all necessarily happen in this order.

Id. Under this module, the website explains the “FDA NDI Submission” stage:
We conduct rigorous safety studies for new dietary ingredient (NDI)
submissions to the FDA. The Federal Food, Drug, & Cosmetic Act
(FD&C) requires that we submit studies to demonstrate the safety of
‘new dietary ingredients.

1d.

The above advertising regarding FDA NDI submissions was tested as part of

the consumer survey conducted by Dr. Bruce Isaacson which was submitted by

ChromaDex. SA-2219. Of survey respondents shown the above advertising, a net
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percentage of 21.9% of them answered that the materials communicate or imply
that Elysium submitted an NDI to the FDA. SA-2225-26.¢

When considering the falsity of an implied message, extrinsic evidence is
required. Yet, the district court engaged in its own interpretation of the message,
without any reference to the on-point survey. SA-3776-78.

unilaterally construing the at-issue advertising as not communicating that
Elysium submitted an NDI to the FDA (only that it was conducting studies for an
NDI notification). The district court in fact states that “no reasonable reader could
come away with that conclusion” despite the fact that the survey showed over 20%
of respondents did. Given that the district court’s decision makes no mention
whatsoever of the survey evidence regarding this advertising claim, it is possible
that the court overlooked that this was one of the tested advertising claims.
Regardless, there is no proper basis for the court to substitute its own unilateral
interpretation of the message conveyed by this advertising when there is survey
evidence directly on point.

B.  Elysium’s false advertisements caused ChromaDex injury

To establish the existence of injury, the Lanham Act “demands only proof
providing a reasonable basis for the belief that the plaintiff is likely to be damaged

as a result of the false advertising.” Johnson & Johnson v. Carter-Wallace, Inc.,

6 This finding was not challenged by Elysium in its Daubert motion.
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631 F.2d 186, 190 (2d Cir. 1980). There is no requirement for a plaintiff to “come
forward with specific evidence that [the defendant’s] ads actually resulted in some
definite loss of sale.” Id. Moreover, the Second Circuit instructs that where, as
here, in the context a “nearly binary” market in which the parties were “obvious
competitors,” a presumption of injury applies.

Here, there is no dispute that Elysium and ChromaDex are in direct
competition. Furthermore, during the relevant period, ChromaDex’s TRU
NIAGEN and Elysium’s Basis products have been the top two NR capsule
supplements in the market space, based on NR volume sold.” This supports a
finding of a “nearly binary” market. Indeed, because the only other companies
selling NR during the relevant period were supplied by ChromaDex, there is ample
support for finding a two-player market. In light of the foregoing, ChromaDex is
entitled to a presumption of injury.

Moreover, even without a presumption, ChromaDex has presented evidence
sufficient to show a likelihood of injury caused by Elysium’s false advertising.
Specifically, the record evidence shows a pronounced and substantial reduction in
ChromaDex’s market share during the damages period. At the liability (as
opposed to damages) stage, this readily satisfies the required showing of injury and

causation. See, e.g., Johnson & Johnson, 631 F.2d at 91.
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V.  The District Court’s Denial of ChromaDex’s Motion for Summary
Judgment Rested on Legal Error

A. Under clear Second Circuit precedent, Elysium’s admission that it
has no evidence of materiality is fatal to its claim

The district court committed legal error in concluding that Elysium can show
materiality without any extrinsic evidence. In reaching its conclusion, the Court
misread Second Circuit precedent.

As the district court correctly states, “[f]alsity alone does not make a false
advertising claim viable.” SA-3741 (quoting Apotex Inc. v. Acorda Therapeutics,
Inc., 823 F.3d 51, 63 (2d Cir. 2016)). The plaintiff must also demonstrate that the
misrepresentation was material, which “[t]he Second Circuit ‘has defined [] as
likely to influence purchasing decision.’” Id. (citing Apotex, 823 F.3d at 63); see
Church & Dwight Co., Inc. v. SPD Swiss Precision Diagnostics, GmBH, 843 F.3d
48, 70 n.11 (2d Cir. 2016) (noting that Apotex “recently settled the materiality
standard in this Circuit, explaining that the standard is whether the deception is
‘likely to influence purchasing decisions’”).

In Apotex, the defendant used a brochure in connection with its marketing of
an anti-spasm medication that contained a graphic about drug concentration in the
body and drowsiness side-effects. The district court in Apotex concluded—and the
Second Circuit agreed—that the graphic conflated two measures of concentration

of the medication’s central ingredient leading to an overstatement of the
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ingredient’s mean concentration, and was therefore literally false. Nevertheless,
the district court granted summary judgment for defendant—and the Second
Circuit affirmed. As to the materiality prong, the Apotex plaintiff’s claim failed
because the plaintiff did not produce any evidence that the specific
misrepresentation in the graphic was likely to influence consumers’ purchasing
decisions. See Apotex Inc. v. Acorda Therapeutics, Inc., No. 11 Civ. 8803 (AT),
2014 WL 5462547, at *9 (S.D.N.Y. Oct 23, 2014). The court found that the
plaintiff “offered no evidence that misstating the extent to which food affects mean
tizanidine plasma concentration was likely to influence consumers’ purchasing
decisions.” Id. Because the plaintiff had failed to make a sufficient showing of
materiality, the district court found that its claim regarding the concentration graph
could not survive a motion for summary judgment. /d.

On appeal, Apotex challenged the district court’s materiality ruling,
contending that it was not required to show that the relevant misrepresentation
would have an effect on consumers’ purchasing decisions. The Second Circuit
rejected this argument, stating that it “ignores precedent from this Court which
endorsed that definition of materiality—in line with the vast majority of our sister
circuits.” Apotex, 823 F.3d 51, 67 (2d Cir. 2016). The Second Circuit found that
the district court made a sound decision in concluding that at most, Apotex’s

evidence showed that defendant’s advertising overstated the plasma concentration
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(i.e., that the evidence went to the truth or falsity of the advertising), “but that this
evidence ultimately does not reveal anything about the impact on consumers’
purchasing decision.” Id. at 67. The Second Circuit agreed that “there is no record
evidence that this inaccuracy would dissuade consumers from purchasing Zanaflex
capsules. Certainly, Apotex has provided none.” Id. The court noted that
Apotex’s showing consisted of generalized evidence that Acorda’s increased sales
of Zanaflex Capsules stemmed from its advertisement efforts, but that Apotex
“fails to make the necessary showing that the specific misrepresentation in the
graphic—in any of Acorda’s advertisements—was likely to influence consumers’
purchasing decisions.” Id. (emphasis added).

Shortly after the Apotex decision, the Second Circuit issued its decision in
Church & Dwight confirming that the materiality standard set forth in Apotex
resolved any prior ambiguity. Church & Dwight, 843 F.3d at 70 n.11 (4dpotex
“settled the materiality standard in this Circuit, explaining that the standard is
whether the deception is ‘likely to influence purchasing decisions.’”). In its
appeal, the defendant in Church & Dwight argued that “the district court failed to
make findings necessary to support the court’s conclusion that Defendant’s
misrepresentations were material to Plaintiff’s claim.” Id. at 70. The court found
that the evidence “amply supported the conclusion that the falsity of Defendant’s

advertising was . . . material.” Id. at 71.
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In sum, the Second Circuit has made expressly clear that the materiality
standard requires evidence that the alleged inaccuracy in the statements at issue
would influence the purchasing decisions of consumers. Here, Elysium was
required to present evidence that the specific alleged inaccuracies in the at-issue
statements were likely to influence consumers’ purchasing decision. Yet, Elysium
readily conceded to the district court that it had none. See SA-3826 (“Elysium
does not dispute that it has adduced no extrinsic evidence of the impact of
ChromaDex’s challenged advertising on consumer purchasing decision.”). Rather,
as the Court explained, Elysium asserted “that since the statements relate to an
inherent quality of Basis they are material by definition.” Id. Second Circuit
precedent dictates that this conceded absence of materiality evidence is fatal to
Elysium’s claim and required the district court to grant summary judgment in favor
of ChromaDex.

B. ChromaDex raised a triable issue as to injury

In denying ChromaDex’s motion for summary judgment on Elysium’s
Lanham Act false advertising claims, the district Court held:

To be entitled to any form of relief, Elysium will have to demonstrate

injury and causation; however, since ChromaDex makes no arguments

regarding Elysium’s ability or inability to do so on this motion, and
instead focuses on quantification of damages, the Court does not

consider whether the evidence in the record is sufficient to create a
triable issue as to causation and injury on Elysium’s Counterclaim.
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SA-3836. The district court stated that “ChromaDex makes no arguments
regarding Elysium’s ability or inability [to demonstrate injury and causation] in
this motion.” Id. ChromaDex, in fact, did very clearly make those arguments.
ChromaDex argued in its memorandum of law that “Elysium has no evidence or
quantification of harm.” SA-2773. The memorandum of law further contained an
entire section under the heading, “Elysium Cannot Prove Harm Or Entitlement To
Relief.” SA-2800-01. Therein, ChromaDex argued, inter alia, that “[t]o establish
false advertising under Section 43(a) of the Lanham Act, a plaintiff must
demonstrate that it has been injured as a result of the advertising in question”; that
“causation must initially be established” before damages analysis; that “Elysium
has offered no affirmative theory or quantification of damages”; that Elysium had
failed “to articulate any theory underlying its supposed entitlement to recover
damages, or even to quantify those damages in any way.” SA-2800-01; see also
SA-2802 (“[A]s discussed above, Elysium has no evidence to support a finding
that the challenged advertising statements were misleading, material, or caused
injury.”). Thus, contrary to the district court’s characterization, ChromaDex did
not solely “focus[] on quantification of damages.” To the extent the district
court’s misreading of ChromaDex’s arguments was a result of its use of the term
“harm,” Black’s Law Dictionary defines harm as “Injury, loss, damage; material or

tangible detriment.”
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Notably, Elysium had no trouble understanding ChromaDex’s argument. In
its opposition brief to ChromaDex’s motion for summary judgment, Elysium
includes a section under the heading, “Elysium Has Demonstrated Causation and
Injury,” in which it correctly states that “ChromaDex argu[es] that Elysium failed
to adduce evidence of causation.” Dkt. 343 at 23. Further, ChromaDex’s
arguments were discussed with the Court at length as part of oral argument on the
cross-motions for summary judgment. See e.g., SA-3903 (delineating difference
between materiality, injury, and damages).

C. The district court abused its discretion in excluding portions of
the expert testimonies of Dr. Bruce Isaacson, Lance Gunderson,
and Dr. Kurt Hong
1. Dr. Isaacson

Dr. Bruce Isaacson, a nationally recognized expert on survey research,
conducted a survey to assess whether consumers were misled by the challenged
advertising claims made by Elysium, and to assess whether the alleged
misrepresentations and omissions were material to consumers’ purchasing
decisions. SA-2211-90. The survey measured four separate sets of test materials,
representing marketplace communications from Elysium, and control materials.
Id. Each of the groups surveyed was qualified in the same manner, saw one of four

sets of test materials or four sets of control materials, and was asked the same

questions about those materials. /d. 94, 6, 10. Dr. Isaacson’s testing of 8
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different stimuli generated more than 132 measures, which are found in Tables A
through F of the [saacson Report. Dr. [saacson reviewed these measures as a
whole as they pertained to each of the four Test and Control materials tested in
arriving at his conclusions. /d. 9/ 121-30.

The proponent of expert opinion testimony must demonstrate admissibility
by a preponderance of proof, and the district court serves as a gatekeeper to ensure
that an expert is properly qualified and that his opinion testimony is relevant and
reliable. See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 592 n.10, 113
S.Ct. 2786, 125 L.Ed.2d 469 (1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137,
147-48 (1999); FRE 702 advisory committee’s note to 2000 amendments. Expert
opinion testimony must be both relevant—that is, it must tend to make the
existence of any fact that is of consequence to the determination of the action more
or less probable—and reliable. Amorgianos v. Nat’l Railroad Passenger Corp.,
303 F.3d 256, 265 (2d Cir. 2002). “[T]he Federal Rules of Evidence favor the
admissibility of expert testimony, and [the court’s] role as gatekeeper is not
intended to serve as a replacement for the adversary system.” POM Wonderful
LLCv. Organic Juice USA, Inc., 769 F. Supp. 2d 188, 197 (S.D.N.Y. 2011).

When evaluating survey evidence, errors in a survey’s methodology usually
go to the weight accorded to its conclusions rather than its admissibility. In

Daubert, the Supreme Court explained that “[v]igorous cross-examination,
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presentation of contrary evidence, and careful instruction on the burden of proof
are the traditional and appropriate means of attacking shaky but admissible
evidence.” Daubert, 509 U.S. at 596.

In its Daubert motion, Elysium raised a scattershot series of technical
challenges to Dr. Isaacson’s survey. Dkt. 198 at 18-24. These challenges rely on
misconstruing and mischaracterizing the Isaacson Survey, and find no support
from case law or established survey methodology. Moreover, even if there were
merit to Elysium’s challenges, they are the type of challenges that go to the weight
of survey as evidence, and do not come close to being grounds for complete
exclusion of the materiality portion of the survey.

Elysium asserted that the Isaacson Survey was subject to a bias called
“focalism” because Questions 4 and 5 in that survey asked each respondent about 5
or 6 statements, two of which (the “control statements”) had not been asked about
in Question 3. Dkt. 198 at 22-23. Elysium offered no evidence of the applicability
of “focalism” to choices made in a false advertising survey and no examples of this
concept ever having been applied to a false advertising survey. Elysium offers
only unsupported concern that survey respondents answering Question 4 might
have their attention drawn to a particular message conveyed by the challenged
statement due to the sequence of questions. Elysium’s concern is entirely

speculative and fails to offer a plausible explanation, or evidence, that respondents
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answering Question 4 would notice that two control statements were not part of
Question 3, or if they did notice, whether they would give the control statements
more or less importance. Notably, “[a]ll survey questions necessarily lead
respondents to think in terms of the subject matter posed by the question—
sometimes, regarding issues the respondent might not have considered without
being stimulated by the question. That is the primary and necessary function of
survey questions—to focus the respondent’s thoughts on the issue of interest.”
Jacoby, Jacob, “Are Closed-Ended Questions Leading Questions?” Trademark
and Deceptive Advertising Surveys.: Law, Science, and Design, edited by Shari
Seidman Diamond and Jerre B. Swann, ABA Publishing, 2012, pp. 272-73.

Likewise, Elysium’s criticisms of the controls used by Dr. Isaacson, Dkt.
198 at 23, are speculative, illogical, and defy basic survey design principles.
Elysium argues that the controls were flawed because they appeared for the first
time only in the materiality portion of the survey. Id. Elysium again failed to
provide a single relevant example of such a purported flaw being grounds for
exclusion of a false advertising survey. The concerns raised by Elysium regarding
vagueness are also without merit, and notably are raised as to only one of the four
tested advertising statements.

As set forth above, none of the criticisms advanced by Elysium are well-

founded, either individually or cumulatively. Moreover, even to the extent some or
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all of the criticisms were valid, it was an abuse of discretion for the district court to
exclude the entire materiality portion of the survey. Indeed, “[c]ourts in this
district have routinely admitted flawed survey evidence where the evidence does
not appear to be devoid of all probative value.” POM Wonderful LLC v. Organic
Juice USA, Inc., 769 F.Supp.2d 188, 200 (S.D.N.Y. 2011) (citation omitted). So
long as “there is sufficient indicia of reliability . . . ‘[v]igorous cross examination,
presentation of contrary evidence, and careful instruction on the burden of proof
are the traditional and appropriate means of attacking shaky but admissible
evidence.”” Rexall Sundown, Inc. v. Perrigo Co., 651 F.Supp.2d 9, 28 (E.D.N.Y.
2009) (quoting Daubert, 509 U.S. at 596). In sum, the district court overstepped
its role as gatekeeper and improperly stepped into the role of the jury in evaluating
expert evidence.

In addition to excluding the materiality portion of the survey, the district
court excluded Dr. Isaacson’s conclusions regarding the results of the confusion
portion, finding that Dr. Isaacson inappropriately “added together” the results of
his survey and that “his opinion was based on the cumulative results of the
responses of respondents to all of the statements.” SA-3676. However, the report
itself provides measures for specific questions, and Dr. [saacson’s deposition
testimony “disclaims” any theory that his survey measures apply to all of

Elysium’s advertising as a whole.
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2. Mr. Gunderson

The district court abused its discretion in excluding the expert opinion of
Lance Gunderson (“Gunderson”). Specifically, the district court found that
Gunderson (1) “assumed but did not support that Elysium would have lost all of its
sales but for the allegedly false and misleading advertisement”; and (2) “assumed,
but did not support, that those sales would have gone to another supplier of Niagen
or to Tru Niagen.” SA-3699. In deciding to exclude Gunderson’s opinion, the
district court rejected application of the analysis set forth in Church & Dwight Co.,
Inc. v. SPD Swiss, Precision Diagnostics GmbH, No. 14-CV-585, 2018 WL
4253181 (S.D.N.Y. Sept. 5, 2018).”

To establish the existence of injury, the Lanham Act “demands only proof
providing a reasonable basis for the belief that the plaintiff is likely to be damaged

as a result of the false advertising.” Johnson & Johnson v. Carter-Wallace, Inc.,

" The district court instead relied on Dependable Sales * Serv., Inc. v. True Car,
Inc., 311 F. Supp. 3d 653, 656 (S.D.N.Y. 2018). That case addressed neither a
two-player market nor direct competition, and the court did not apply the doctrine
articulated in Merck. Moreover, Compania Embotelladora Del Pacifico, S.A. v.
Pepsi Cola Co., 650 F. Supp. 2d 314 (S.D.N.Y. 2009), also cited by the district
court, was a breach of contract action where the expert admitted he had no reliable
data about the defendant’s sales and conflated data from different geographies. Id.
at 319-20. Finally, two other cases cited by the district court—Verisign, Inc. v.
XYZ.com LLC, 848 F.3d 292 (4th Cir. 2017) and Am. Home Prod. Corp. v.
Johnson & Johnson, 682 F. Supp. 769 (S.D.N.Y. 1988)—are also distinguishable.
Johnson & Johnson predates Merck and does not discuss or address actions
between direct competitors. And Verisign, involved messaging that was
disseminated to “so small a group” that it was not commercial advertising.
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631 F.2d 186, 190 (2d. Cir. 1980). There is no requirement for a plaintiff to “come
forward with specific evidence that [the defendant’s] ads actually resulted in some
definite loss of sales.” Id. Courts are permitted to account for “some degree of
speculation” in determining the amount of damages. Burndy Corp. v. Teledyne
Industries, Inc., 748 F.2d 767, 771 (2d Cir. 1983). Moreover, in litigation between
direct competitors, “it 1s appropriate to utilize a presumption of injury.” Merck
Eprova AG v. Gnosis S.p.A., 760 F.3d 247, 260-61 (2d Cir. 2014).

In Church & Dwight, the at-issue advertising concerned the “product’s key
differentiating feature”—i.e., the advertised ability of a pregnancy test to also
provide a “Weeks Estimate.” 2018 WL 4253181, at *5. The message was
broadcast to relevant consumers. Id. at *6. As to be expected, neither the plaintiff
nor the damages expert could prove conclusively that every consumer viewed the
at-issue message or made a purchasing decision because of the advertising. /d.
That said, given the pervasive nature of the advertising, the fact that the consuming
public was “exposed to at least part of [the defendant’s] marketing campaign,” and
the advertised message was concerning “the key distinguishing feature,” it was
“reasonable” for the damages expert to allocate 100% of the defendant’s sales to
remaining marketplace participants and calculate lost profits based on the

plaintiff’s share of the market. /d.
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The district court incorrectly distinguished Church & Dwight, finding that it
involved “a single advertisement that was used pervasively from the launch of the
accused product to the present” and that “there was evidence that the advertisement
pertained to the key distinguishing feature between the product and its
competitors” while “[t]his case by contrast involves many advertisements with
different themes, none of which ran throughout the launch of the product” and
“there is no evidence that [the at-issue advertisements] pertained to the key
distinguishing feature between the product . . ..” SA-3701.

As an initial matter, whether at-issue advertising is in fact a “key feature that
differentiates” is an issue for trial. Church & Dwight, 2018 WL 4253181, at *6
(noting the court found the fact in the liability phase). A jury could reasonably
conclude that a consumer would consider the features of Basis advertised by
Elysium in the at-issue advertising are “key distinguishing feature[s]” of a dietary
supplement.

Moreover, Gunderson explained that the at-issue messaging was broadcast
on social media and Elysium’s own website. SA-8273-74 (Tr. 222:22-25, 223:1-
6). It is not controverted that Elysium spends almost all of its marketing dollars on
online and website marketing. SA-4110. Notably, key at-issue messages appear
on Elysium’s website, which is the only relevant channel of commerce and

comprises 99% of Elysium’s sales. SA-6493. As explained by ChromaDex’s
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counsel at oral argument, “a jury could conclude that if you only advertise on the
internet, and if you only advertise through social media and your website, and if
100 percent of consumers are going to your website to buy the product, then
there’s a reasonable assumption that 100 percent of consumers are viewing your
false advertising messages, most of which are on their website.” SA-3924.
“Experts routinely employ assumptions as part of their analysis, and any
contentions that the assumptions are unfounded go to the weight of the testimony,
not its admissibility.” MBIA Ins. Corp. v. Patriarch Partners VIII, LLC, 2012 WL
2568972, at *16 (S.D.N.Y. July 2, 2012) (citing BIC Corp. v. Far E. Source Corp.,
23 F. App’x 36, 38 (2d Cir. 2001); Boucher v. U.S. Suzuki Motor Corp., 73 F.3d
18, 21 (2d Cir. 1996)).

Next, contrary to the district court’s analysis, ChromaDex and Elysium are
in direct competition in essentially a two-player market. Both companies sell a
dietary supplement containing NR, and Elysium admitted that products that
compete with Elysium’s Basis product are “other products that contain NR.” SA-
8206. ChromaDex likewise views companies that sell NR-containing dietary
supplements as its competitors. SA-4024-05. Gunderson further explains based on
record evidence that during the relevant damages period, Tru Niagen and Basis
have been the top two NR capsule supplements in the market” and that the NR-

supplement market is a two-player market. SA-4058. The only other companies
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that sold NR-containing supplements in the U.S. during the relevant period sold
ChromaDex’s NIAGEN wholesale ingredient. SA-4096-97. As explained by
ChromaDex’s counsel at oral argument, “[Before 2017] any supplement that
contained NR that was sold in the United States marketplace . . . contained Niagen
sourced from ChromaDex, and that includes Basis [which at one point was
sourcing its NR from ChromaDex].” SA-3916-17. Moreover “[w]hen we look at
the marketplace today, and if someone were to buy an NR-containing supplement,
they have essentially three choices—they could buy Elysium’s Basis, they could
buy ChromaDex’s Tru Niagen, or they could buy a product from a third-party
company . . . that, for the most part . . . have contained ChromaDex’s wholesale
Niagen.” SA-3917. Thus, ChromaDex would lose the indirect benefit of any sales
diverted by Elysium from those third-party companies. SA-3917-18. Based on the
foregoing it was certainly reasonable for Gunderson to rely on these facts. Merck,
760 F.3d at 260-61 (holding that in a two-player market “it is appropriate to utilize
a presumption of injury”). At minimum, there is a triable issue of fact as to
whether ChromaDex and Elysium operated in essentially a two-player market.

As for the district court’s conclusion that Gunderson did not conduct an
analysis as to how other advertising by Elysium that is not at issue in the case
affected Elysium’s sales, Gunderson actually identified a dramatic and substantial

reduction in ChromaDex’s market share during the damages period, starting in
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March 2017. SA-8271-72; SA-4096. Moreover, the fact that Gunderson stated in
his deposition that one purpose of damages is to punish a defendant is not a reason
to exclude his report. Indeed, Gunderson, who was never presented as an expert on
the rationale behind the Lanham Act, also calculates Elysium’s incremental profits
because the Lanham Act permits the award of a defendant’s profits under Section
1117(a).

Finally, the district court abused its discretion in excluding Gunderson’s
alternative disgorgement analysis, finding that it is only relevant to the extent that
ChromaDex can independently demonstrate causation or injury. SA-3700. As
discussed above, ChromaDex presented triable issues of fact regarding causation
and injury.

3. Dr. Hong

Dr. Kurt Hong is a Harvard and UCLA educated physician with over 15 years
of clinical experience. His area of “expertise is in macro and micronutrition in
medical nutrition therapy and understanding the role of nutrition in aging.” SA-
2813-14. The subject of this case—advertising statements relating to dietary
supplements—is well within Dr. Hong’s expertise. SA-8310 (Tr. 12:13-22). Dr.
Hong’s has offered opinions and testimony regarding technical scientific matters that

are relevant to the issues and will aid the jury’s understanding of those matters.
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In its Daubert order, the district court erroneously relied on inapposite case
law, Elysium’s mischaracterization of the nature and substance of Dr. Hong’s
report, and went beyond the court’s gatekeeping role. First, the district court
minimized Dr. Hong’s testimony by characterizing it as merely a narrative of
factual issues for which he only had second-hand knowledge. SA-3719. The
district court quotes LinkCo, Inc. v. Fuitsu Ltd., 2002 WL 1585551, at *2
(S.D.N.Y. July 16, 2002) in holding that Dr. Hong’s report ““‘does no more than
counsel for plaintiff will do in argument’—it merely recites facts that other
witnesses have firsthand knowledge of and ‘propound][s] a particular interpretation
of” those facts.” SA-3719 (citing LinkCo, 2002 WL 1585551, at *2). In LinkCo,
the expert’s review was based on review of basic documents (e.g., computer files
and deposition transcripts) and did not “address technical questions that may be
difficult for a jury to comprehend.” LinkCo, 2002 WL 1585551, at *1-2. The full
quote from LinkCo partially quoted above states that the expert there “does no
more than counsel for [plaintiff] will do in argument, i.e., propound a particular
interpretation of [defendant]’s conduct.” Id. at *2.

Here, Dr. Hong offers his expert testimony regarding, inter alia, the results
and import of clinical studies, the nature and import of scientific discovery relevant
to the case, and concepts about the value and limitations of different types of

studies. SA-2815-31. Thus, the nature and scope of Dr. Hong’s testimony is not
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remotely comparable to the disallowed testimony in LinkCo regarding basic
documents and merely providing an interpretation of the defendant’s conduct.

Expert testimony of the nature offered by Dr. Hong is regularly admitted in
federal courts. See, e.g., In re Mirena IUD Prods. Lab. Litig., 169 F. Supp. 3d 396,
483 (S.D.N.Y. 2016) (considering expert qualifications of epidemiologist basing
opinion on “a review of case reports, adverse event data, and relevant scientific and
medical literature”); In re Pfizer Inc. Secs. Litig., 2010 WL 1047618, at *7
(S.D.N.Y. 2010) (denying motion to preclude expert testimony of Ph.D.
biostatistician regarding the meta-analysis of clinical trial data regarding the safety
of a drug). In sum, the district court’s exclusion of Dr. Hong’s testimony was an
abuse of discretion.

CONCLUSION

ChromaDex respectfully requests that this Court affirm the district court’s
order enforcing the parties’ settlement agreement. ChromaDex further respectfully
requests that this Court reject Elysium’s appeal of the district court’s order
dismissing Elysium’s Citizen Petition claims for lack of appellate jurisdiction.
Should the Court determine it has jurisdiction over that portion of Elysium’s
appeal, the district court’s order should be affirmed. If this Court reverses the

district court’s order enforcing the parties’ settlement agreement, the Court should
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also reverse the portions of the district court’s summary judgment and Daubert

orders as discussed above.

DATED: November 22, 2022 LTL ATTORNEYS LLP

By: s/Joe H. Tuffaha
Joedat H. Tuffaha
Kate Elizabeth Cassidy
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